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PYOTR S. RABINOVICH*

The Procedure for Signing
Transactions with Soviet Foreign
Trade Organizations**
The end of the seventies marked substantial changes in Soviet legislation regarding foreign trade. As a part of these changes, the USSR
Council of Ministers, on February 14, 1978, enacted Decision No. 122,
"On the Procedure for Signing Foreign Trade Transactions" (1978 Statute) I which established a new procedure for signing foreign contracts. By
Decree dated February 28, 1978, "Concerning the Abolishing of Some
USSR Foreign Trade Legislative Acts," the Presidium of the USSR Supreme Soviet repealed the fifty-year-old law concerning the procedure for
signing foreign trade transactions. 2 The reason for this legislation was
that some of the abolished legislative acts had become obsolete and others
did not correspond to the new bylaws of the Soviet foreign trade organizations (FTOs). 3 It should be emphasized, however, that the new legislation has one feature in common with the old legislation: the procedure
established by Soviet law by which foreign trade organizations sign agreements is applicable not only to transactions concluded in the USSR, but
also to those concluded abroad. In other words, this law has an extraterritorial character. The law's provisions should always be followed; any
violation of the law's procedures will invalidate the transaction.

*Partner, Rabinovich, Nelson, Gordon & Burstein, New York. The author graduated from
Moscow (USSR) Law School in 1947 and from Brooklyn Law School in 1981. He was a
member of the Moscow Bar Association from 1957-1978.
**The Editorial Reviewer for this article is Nikki Hurst Gibson.
I. SP SSSR, No. 6, item 35 (1978).
2. Ved. Verkh. Sov. SSSR, No. 10, item 162 (1978).
3. Rabinovich, The Legal Status of Soviet Foreign Trade Organizations in View of New
Soviet Legislation, 15 INT'L LAW. 233 (1981).
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1. The Reasons for the Extraterritorial Application of the Soviet Law
Concerning the Procedure for Signing

In accordance with part I of section 125 of the Fundamentals of the Civil
Legislation of the USSR and Union Republics (Fundamentals of Civil Legislation), the form of a transaction made abroad shall be governed by the law

of the place where it is made. Part 2 of section 125, however, establishes the
following exception to this general rule: "The form of foreign trade transactions made by Soviet organizations and the procedure governing their
signing, regardless of the place where such transactions are made, shall be
determined by the Legislation of the USSR." 4 This same5provision is stated

in section 565 of the Civil Code of RSFSR (Civil Code).
The reasons Soviet legal scholars give for this unusual extraterritorial
application of Soviet civil legislation bear analysis. Professor L. A. Lunts,
one of the leading scholars of Soviet private international law, gave the
following reason for such application: the state monopoly of Soviet foreign
trade was implemented by establishing the procedure for signing foreign
trade transactions. The Soviet law, which superseded the application of
the general rule concerning the form of transactions made abroad, is in
the Soviet public interest. Professor Lunts gave a second reason for extraterritorial application: the rules that govern the procedure for signing
of the Soviet organizations, which only
result from the personal status
6
the Soviet law can define.
4. The Fundamentals of Civil Legislation of the USSR and the Union Republics were
adopted by the USSR Supreme Soviet on December 8, 1961. Ved. Verkh. Sov. SSSR, No.
50, item 525 (1961). The text, with subsequent amendments and additions, was published
in English in 3 THE LEGISLATIVE ACTS OF THE USSR 100 (1983).

5. The Civil Code of the Russian Republic, RSFSR, the main Republic of the fifteen
Soviet Republics, was adopted on June II, 1964, by the RSFSR Supreme Soviet. Ved.
Verkh. Sov. RSFSR, No. 24, item 406 (1964) [hereinafter Civil Code]. The rules of all Civil
Codes of the fifteen Union Republics of the USSR consist of three groups: (a) rules that
reproduce the fundamentals of civil legislation; (b) rules that implement and develop the
USSR civil law; and (c) rules that may be laid down by the legislative bodies of the Union
Republics in accordance with their competence and that govern civil legal relations not
provided for by USSR law.
The codes in force within the boundaries of a given Union Republic, together with the
fundamentals of Civil Legislation and other USSR legislation, constitute the Soviet civil
law. The USSR Supreme Court usually cites both the fundamentals and codes in its decisions.
The courts of the Union Republics (Supreme Courts of the Union or Autonomous Republics), courts of the region (oblast, krai) or the people's courts (narodnyi sud)-which
are usually the courts of original jurisdiction for both criminal and civil cases-cite the
codes. All civil codes of the Union Republics have only minor editorial or chronological
differences. Thus, they will be cited as the Civil Code of the RSFSR. Under such citations
the corresponding sections of the civil codes of other republics will also be understood. See
THE CIVIL CODE OF THE RSFSR (A. Kiralty trans.); THE SOVIET CODES OF LAW (W.
Simons ed.); 23 LAW IN EASTERN EUROPE 387 (Sijgthott & Nordhott 1980).
6. L. LUNTS, MEZHDUNARODNOE CHASTNOE PRAVO-OSOBENNAIA CHAST' (Private

International Law-Special Part) 56-57 (1975).
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A Soviet legal scholar, D. Ramzaitsev, wrote concerning the form and
procedure for signing a foreign trade transaction by a Soviet FTO:
In countries in which the law permits oral agreements, such laws are not applicable to transactions involving Soviet foreign trade organizations. The ex-

planation for it is that the rules of Soviet law covering foreign trade transactions
are derived from the fact that in the USSR foreign7 trade is a state monopoly,
which is a sovereign function of the Soviet Union.

Professor V. Pozdnyakov, the Chairman of the Foreign Trade Arbitration
Commission in Moscow, also attributes the establishment of the procedure
for concluding export and import operations to the essential features of
8
the State's foreign trade monopoly.
The authors of a recently published textbook on private international
law consider that the requirements of the Soviet law concerning the form
of foreign trade transactions of Soviet FTOs have an imperative character
because they stem from the principle of state monopoly on foreign trade;
for these reasons, these rules should be part of the Soviet public law. 9
Western scholars have expressed doubts on these theories. Samuel Pisar
considered very doubtful the judicial basis of the doctrine of Soviet private
international law that the procedure for signing is binding extraterritorially
on foreign courts, just as it is on domestic courts. He admitted some
harshness in a rule that places on a foreign merchant the burden of ascertaining the formality requirements of a law other than that under which
he is doing business. Nevertheless, Pisar came to the conclusion that, in
view of the special needs that this law serves and the safeguards it provides
to foreign parties, it appears to have a forceful claim to recognition by
foreign, as well as Soviet, courts. 10 Pisar considered a safeguard the
requirement of Soviet law that the names of persons authorized to sign
foreign trade transactions be published in trade journals.
John Quigley noticed the apparent contradiction involved in extraterritorial application of the Soviet formalities, but argued on its behalf that
the Soviet State had a special need to control the agents of trading companies that are owned by the State. As for the protection of innocent third
parties, he agreed that it was achieved by publication of the names of
persons authorized to sign transactions. 1 1 Indeed, when Pisar and Quigley

7. Ramzaitsev, The Application of Private International Law in Soviet Foreign Trade
Practice, 1961 J. Bus. L. 344.
8. V. POZDNYAKOV, SOVETSKOYE GOSUDARSTVO I VNESHNYAYA TORGOVLYA, PROVOVYE VOPROSY (THE SOVIET STATE AND FOREIGN TRADE, LEGAL PROBLEMS) 28 (1976).
9. L. LUNTS, N. MARYSHEVA & D. SADIKOV, MEZHDUNARODNOYE CHASTNOYE PRAVO
(PRIVATE INTERNATIONAL LAW) 160 (1984).
10. Pisar, Soviet Conflicts of Law in International Commercial Transactions, 70 HARV.
L. REV. 593, 654-55 (1957).
I1. J. QUIGLEY, THE SOVIET FOREIGN TRADE MONOPOLY 115-16 (1974).
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published their studies, the Decree of December 26, 1935, "On the Procedure for Signing Foreign Trade Transactions" (1935 Statute), was still
in force. That statute provided that the first and last names of persons
who had received the right to sign foreign trade transactions and foreign
trade monetary obligations, including those who could do so by virtue of
powers of attorney, be published in the magazine Foreign Trade, and that
such persons received the right to sign upon publication in the magazine. 12
The 1978 Statute does not provide that safeguard. It provides that the
names of persons having the right ex officio to sign foreign trade transactions, as well as bills of exchange and other monetary obligations, shall
be published in the publication of the USSR Ministry of Foreign Trade
or in a publication of the ministry, state committee, or department within
whose competence the corresponding organization comes. These officials'
right to sign such transactions, however, is not connected with publication.
They obtain the right to sign from the moment they are appointed or
elected to the positions that, in accordance with the charters of their
organizations, authorize them to sign foreign trade transactions. Moreover, according to the 1978 Statute, names of persons who are authorized
to sign foreign trade transactions by virtue of powers of attorney shall
not be published. Such persons, whose names could never appear in
publications and will never be known to a foreign merchant, are authorized
to sign foreign trade transactions on behalf of FTOs.
As a Soviet commentator to the 1978 Statute observed, the changes in
the 1978 Statute regarding the publication of names of officials authorized
to sign foreign trade transactions resulted in the elimination of the legal
significance of publication. Its only purpose now is to inform the potential
partners of Soviet FTOs that definite persons assume definite positions
in the FTO and are authorized to sign transactions ex officio, without
power of attorney.13 Thus, a foreign merchant can no longer rely on
publication as a source of the names of officials who are authorized to
sign foreign trade transactions on behalf of a Soviet FTO. He should
ascertain the authority of appointed and elected officials by checking their
formal credentials, such as certificates and powers of attorney. As one
American author observed, foreign parties are held to have constructive

12. 0 Poryadke Podpisania Vneshtorgvych Dogovorov (On the Procedure for Signing
Foreign Trade Transactions), Decree of the Central Executive Committee and Council of
People's Commissars of the USSR of December 26, 1935. This statute is translated into
English in J. QUIGLEY, supra note I1, at I12.
13. Ryabikov, New Legislation on the Procedure for Signing Foreign Trade Transactions,
6 VNESHNYAYA TORGOVLYA (FOREIGN
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notice of the Soviet rules on validity of contracts, which are always applied
to the contract form and order of signature. 14
II. The 1935 Statute
The 1935 Statute proceeded from the assumption that the bulk of Soviet
foreign trade transactions would be concluded in Moscow. At that time,
the heads of the Soviet FTOs very rarely traveled abroad to sign transactions. Thus, the 1935 Statute established two different groups of officials
authorized to sign foreign trade transactions: one group was authorized
to sign only in Moscow, the other group outside Moscow, both on the
territory of the USSR and abroad. Wherever the transactions were concluded, however, they were required to be signed by two persons.
For a signing in Moscow, differences between the first and second
signatures were established. The right of the first signature in Moscow
belonged, ex officio, to the chairman of the FTO or his deputy. The right
of the second signature belonged to a person authorized to sign foreign
trade transactions by virtue of a power of attorney signed by the chairman
of the FTO.
In the event a foreign trade transaction had to be signed outside Moscow, either on the territory of the USSR or abroad, the 1935 Statute
required that the transaction be signed by two persons with powers of
attorney over the signature of the FTO chairman. The 1935 Statute did
not establish a priority between persons authorized to sign foreign trade
transactions outside Moscow; who signed first or second was irrelevant.
It is important to note that a violation of these rules was a crime punishable under section 59-11 of the RSFSR Criminal Code. This criminal
liability was abolished in 1958.
III. The 1978 Statute
The 1978 Statute abolished the differences between signing foreign trade
transactions in and outside Moscow. The officials of Soviet FTOs now
often fly abroad; therefore, it would be impractical not to provide them
with the right to sign transactions there. Also abolished were differences
between the first and second signature rights; foreign trade transactions
concluded by Soviet organizations authorized to perform foreign trade
operations must still be signed by two persons, however. Unless otherwise
specified in the charter of an organization, the right to sign such trans-

14. Semmler, The Case for FTAC: Arbitration of Disputes Between Soviet Enterprises
and American Firms, 14 COLUM. J. TRANSNAT'L L. 302, 334 (1975).
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actions is vested with the head and deputy head of such organization,
with the heads of the firms included in the structure of such organization,
and with persons authorized through powers of attorney signed by the
head of such organization.
T. Shillinglaw and D. Stein include the chief accountant of the FTO
among the officials who have the general signature right. 15 This statement
is inaccurate, because a chief (senior) accountant of an FTO has only a
limited second signature right to sign bills of exchange and other monetary
obligations after the general director of the FTO or his deputy has signed
them. A chief (senior) accountant may also sign, as a second person,
powers of attorney that authorize signing of bills of exchange and other
monetary obligations. The chief (senior) accountant of an FTO has no
right to sign either foreign trade transactions, or powers of attorney authorizing others to do so.
Thus, persons who are authorized to sign foreign trade transactions are
divided into two categories: (1) those persons having such right ex officio
and who acquire that right from the moment of appointment (the head of
the organization, his deputies, and heads of foreign trade firms); 16 and (2)
those persons who have powers of attorney.
In order to secure the vigorous involvement of the manufacturing ministries and departments and their enterprises in foreign trade, the USSR
Council of Ministers recently provided more than twenty ministries and
seventy enterprises with the right to create subordinate foreign trade
organizations as well as foreign trade firms. 17
15. Shillinglaw & Stein, Doing Business in the Soviet Union, 13 LAW & POL'Y INT'L
Bus. 10 (1981).

16. The 1978 Statute, in defining who has the right to sign foreign trade transactions,
used the title rukovoditel of a Soviet organization authorized to perform foreign trade operations, his deputies, and rukovoditel of firms that are part of such an organization. The

Russian word rukovoditel could be translated as leader, manager, director, or head of an
organization. Thus, the head of the organization has the right to sign foreign trade transactions without regard to whether his title is chairman, general manager, or director, and
without regard to the number of his deputies or the size of his firm.

On May 31, 1978, after adopting the 1978 Statute, the USSR Council of Ministries adopted
the Standard Regulation Regarding a USSR Self-Accounting Foreign Trade Organization
that is Subordinated to the USSR Ministry of Foreign Trade. SP SSSR, No. 13, item 91
(1978) [hereinafter Standard Regulation of FTO]. In accordance with article 25 of that
regulation, an FTO is headed by its general director and a foreign trade firm is headed by
its director. The charters of all FTOs name their officials accordingly. Thus, in relation to
an FTO, the proper names of the officials authorized to sign foreign trade transactions ex
officio would be the general director of the FTO, his deputies, and directors of the firm.
The titles of the heads of other Soviet organizations authorized to sign foreign trade transactions ex officio will be defined by the charters of such organizations, for example, the
chairman of the board of the Bank for Foreign Trade of the USSR (Vneshtorgbank). Charter
of the Bank for Foreign Trade of the USSR, art. 67, approved by the Decree of the USSR

Council of Ministries on June 7, 1982, No. 500. SP SSSR, No. 18, item 95 (1982).
17. SP SSSR No. 33, item 172 (1986).
VOL. 22, NO. I
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The "Standard By-law of the All Union Self Accounting Foreign Trade
Organizations of a Ministry and Department" and the "Standard By-law
of the Self Accounting Foreign Trade Firm of a Scientific-Manufacturing
Enterprise and Organization," which were adopted by Decision No. 1526
of the USSR Council of Ministries, provided that both foreign trade organizations and firms have the right to conclude foreign trade transactions
in accordance with the procedure established by the USSR legislation. 18
Obviously, these bylaws refer to the 1978 Statute.
The reorganization of the Soviet foreign trade system and the creation
of many foreign trade organizations and firms outside the province of the
USSR Ministry of Foreign Trade did not change the procedure for the
signing of foreign trade transactions on behalf of these new organizations
and firms.
In accordance with the Decree of the Presidium of the USSR Supreme
Soviet dated January 13, 1987, named "On questions connected with the
creation of joint enterprises, international associations, firms and organizations with the participation of Soviet and foreign organizations, firms
and agencies of administration within the territory of the USSR," 19 joint
ventures with the participation of Soviet and Western organizations and
firms will be created in the USSR. Their establishment and activity is
guided by the Decision of the USSR Council of Ministers adopted on
January 13, 1987, No. 49 named, "On the procedure for the creation
within the territory of the USSR of joint enterprises with the participation
of Soviet organizations and firms of capitalist countries and their activi20
ties" (Procedure for Joint Ventures).
The creation of these joint ventures raises the following questions: Are
the constitutive documents of the joint ventures, the contracts creating
the ventures, foreign trade transactions within the meaning of the 1948
Statute? Do they require thereby two signatures from the Soviet
participants?
In the Soviet legal literature, a view was expressed that the contract
to create a joint venture with the participation of foreigners should be
considered under the Soviet law as a foreign trade transaction and the
1948 Statute as applicable to it;21 another scholar, P. Smirnov, stated that
after the creation of joint ventures within the territory of the USSR a
different approach is possible. This is so because in each particular case

18. SP SSSR No. 6, item 24 (1987).
19. Ved. Verkh. Sov. SSSR No. 2, item 35 (1987).
20. SP SSSR No. 9, item 40 (1987).
21. LEGAL FORMS OF SCIENTIFIC-TECHNICAL AND
ATION

BETWEEN

THE

USSR

AND

CAPITALIST

AND

INDUSTRIAL-ECONOMICAL

DEVELOPING

COUNTRIES

COOPER-

219 (M.

Bo-

guslavsky ed. 1980) (in Russian).
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ajoint venture shall be created with the authorization of the USSR Council
22
of Ministers on the basis of the contracts creating the joint venture.
However, unless a clear and authoratative explanation is given to the
contrary, the 1978 Statute will apply to the contracts for the creation of
joint ventures within the territory of the USSR.
The next question is whether the procedure established by the 1978
Statute for Soviet Foreign Trade Associations is also applicable to joint
ventures located in the USSR. This question should be answered
affirmatively.
The Procedures for Joint Ventures established that joint ventures shall
be juridical persons according to Soviet legislation (article 6). Their activities shall be guided by acts of legislation of the USSR and Union
Republics with the exception established by interstate and intergovernmental treaties of the USSR (article 1). Thus, within the meaning of the
procedure for signing foreign trade transactions there will not be any
differences between the two types of juridical persons-Soviet FTOs and
joint ventures.
IV. Rights to Sign by Virtue of Powers of Attorney
In accordance with part 3, section 3 of the Fundamentals of Civil Legislation, foreign trade relations and other forms of foreign economic activity shall be regulated by special legislation of the USSR and by the
general civil legislation of the USSR and the Union Republics. The legal
significance and procedure for issuance of powers of attorneys authorizing
the signing of foreign trade transactions is governed not only by the 1978
Statute, but also by sections 64-70 of the Civil Code of RSFSR.
Section 64 of the Civil Code defines a power of attorney as a written
authorization given by one person to another to represent him in dealing
with third parties. In accordance with section 66 of the Civil Code, a
power of attorney in the name of a state organization shall be issued under
the signature of the head of that organization and bear its seal. Thus, a
power of attorney authorizing a foreign trade transaction on behalf of an
FTO shall be issued in written form signed by the general director of the
FTO and shall bear the seal of the FTO. The deputy of a general director
is not authorized to sign such power of attorney, unless he is appointed
to act temporarily on behalf of the general director because of the director's absence due to such events as illness. The types of powers of attorney
are classified as general, special, and single-use. General and special powers of attorney give the power to sign a foreign trade transaction only if
22. Smirnov, Joint Ventures in the USSR Territory (Legal Statute), 9
(1987).
VOL. 22. NO. I
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they mention such activity. A power of attorney for a single use-to sign
a particular transaction-cannot be used a second time. Unless a power
of attorney contains the date of its execution, it is invalid. The period of
validity of a power of attorney shall not exceed three years, but if the
document does not mention the period of validity, it is valid for one year
from the date of execution. A power of attorney that does not mention
the date of its execution is invalid.
Neither the Civil Code nor the 1978 Statute require notarization of a
power of attorney issued by an FTO, whether it is to be used in the USSR
or abroad. If a power of attorney for use abroad has been notarized,
however, and it does not contain the period of validity, it is valid until
cancelled by the person who issued it.
It is very important to ascertain that a power of attorney has not terminated. The events that terminate a power of attorney are listed in section
69 of the Civil Code and include, but are not limited to, expiration of the
period of authority, revocation of the authorization by the principal, and
dissolution of the judicial person on whose behalf the authorization was
given. The principal, the general director of the FTO, may at any time
revoke the power of attorney; but he must inform the person to whom
he gave it of the revocation of authority. He must also inform third parties
with whom the agent was empowered to deal and of whom he knows.
Because the 1978 Statute does not require mandatory publication of the
names of persons who are authorized to sign foreign trade transactions
by virtue of a power of attorney, there is no corollary mandatory requirement to publish the revocation of such authority.
The 1978 Statute established the procedure for signing foreign trade
transactions for all organizations authorized to conclude foreign trade
transactions. These include not only FTOs, which are subordinated to
the USSR Ministry of Foreign Trade, but also other state social and
cooperative organizations, for example, the USSR Chamber of Industry
and Commerce, the USSR Agency for the Protection of the Rights of
Authors, and the USSR joint-stock company Intourist. The charters of
these organizations may provide that the procedure for issuing powers of
attorney on behalf of an organization may be established by the chairman
of its board of directors. 23 In such event, the established procedure should
correspond to the requirements of the 1978 Statute and of the Civil Code.

23. In accordance with article 67 "B" of the Charter of Vneshtorgbank, for example,
the chairman of the board of Vneshtorgbank is authorized both to issue powers of attorney
and to establish the procedure for issuing powers of attorney on behalf of the bank. Id. By
the Decision of the USSR Council of Ministries #821 dated July 17, 1987, the name of
Vneshtorgbank is changed to Vnesheconombank (Bank for the Foreign Economical Activity
of the USSR), SP SSSR No. 37, item 121 (1987).
SPRING 1988
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V. The Signing of Foreign Trade Transactions by
Foreign Trade Firms
Foreign trade firms were created in the scheme of organization of FTOs
as a part of the reorganization of foreign trade undertaken in accordance
with the Decision of the USSR Council of Ministries of May 31, 1978.
These specialized firms, as units of the FTOs, are mentioned in the first
section of the Standard Regulation of the FTO: "Firms which are subdivisions of the Foreign Trade Organization are not legal persons and they
are guided by the regulations approved by the General Director of the
Foreign Trade Organization on the basis of the Standard Regulations of
' 24
the Specialized Firm of the FTOs."
The Standard Regulations of a Foreign Trade Firm were approved by
the USSR Ministry of Foreign Trade. The regulations of one of the FTO
firms-Stankoavtomat (Automatic Machine Tools) of the FTO, Stankoimport-which were based on the Standard Regulations of a Foreign Trade
Firm, were published in the magazine Foreign Trade and accompanied
25
by a commentary.
More than 300 specialized firms now belong to different FTOs. Usually,
every FTO has five to ten firms. For example, FTO Stankoimport in
addition to Stankoavtomat has eight more firms, to each of which is assigned the export and import of a definite range of machine-tools and
related goods. A specialized firm is created by the USSR Ministry of
Foreign Trade on the submission of the general director of an FTO. The
authority to export and/or import definite categories of goods is assigned
to the firm by the FTO.
It is very important for a foreign trade partner of a Soviet FTO to know
what internal specialization exists in the FTO and to which firm the goods
it wants to buy or sell are assigned. Typically, one or two individuals
within a firm deal with a specific product; therefore, it is important that
a foreign company know and maintain continual contact with such persons. 26 In addition, the specialization of the firms gives rise to certain
legal questions that could affect the validity of the contract. Under section
50 of the Civil Code, a transaction is invalid if effected by ajudicial person
in contradiction to its objectives as defined in its charter (bylaws). The
scope of authority of each FTO, and the list of goods with which it is
allowed to deal, is precisely defined in its charter. A transaction concluded
outside the authority of the given FTO, for example, to export or import
goods not mentioned in the charter of the FTO, could be invalidated as
24. Standard Regulation of FTO, supra note 16.

25. Smirnov, The Legal Status of New Organizations in the Sphere of Foreign TradeFirms Which Are Included in the Structure of the FTO, I FOREIGN TRADE 49 (1980).
26. See J. DE PAUW, SOVIET AMERICAN TRADE NEGOTIATIONS (1979).
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an ultra vires act. 27 The articles of the Standard Regulations of the FTO
provide that the firms are nonlegal persons with authority to conclude
foreign trade transactions under the instructions of the FTO and on its
behalf. The Standard Regulations of the Foreign Trade Firm are more
specific. They provide that a firm is authorized to conclude foreign trade
transactions on behalf of the FTO, in the manner and within the limits
established by the FTO, and within the product range assigned to the firm
by the FTO. 28 This wording raises several questions. First should a trading
company-the counterpart of a Soviet foreign trade firm-while negotiating and signing a transaction, ascertain whether the firm is acting "under
the instructions of the FTO" or "in the manner and within the limits
established by the FTO and within the product range assigned to the
firm"? Such questions are justified because, under section 48 of the Civil
29
Code, transactions concluded without proper authorization are invalid.
Authorization to conclude foreign trade transactions is deemed to exist
under an FTO's charter and it need not be in writing. 30 In general, the
provisions of Soviet civil law concerning agency (sections 396-403 of the
Civil Code) do not apply to the relations between an FTO and its firms
because a firm is not considered an independent agent of an FTO, but its
subdivision. The provisions of section 63 of the Civil Code, which declare
invalid a transaction effected in the name of another party by a person
not authorized to do so or in excess of his authority, unless subsequently
do not apply to the relations between
ratified by the person 3represented,
1
an FTO and its firms.
Thus, a foreign company is not under an obligation to check the authorization of the foreign trade firm each time it concludes a particular
foreign trade transaction. It is, however, definitely under an obligation to
ascertain that the person with whom it is negotiating really belongs to the

27. Concerning the possibility of the application of the theory ultra vires to a foreign
trade transaction with a Soviet FTO, see Hoya & Stein, Drafting Contracts in the US-Soviet
Trade, 7 LAW & POL'Y INT'L Bus. 1057, 1059 (1975). See Rabinovich, supra note 3.
28. Smirnov, supra note 25.
29. COMMENTARY TO THE RSFSR CIVIL CODE 79, para. 6 (S.Bratus & 0. Sadikov eds.
3d ed. 1982) [hereinafter COMMENTARY TO THE CIVIL CODE].
30. Smirnov, supra note 25, at 49.
31. COMMENTARY TO THE CIVIL CODE, supra note 29, at 42, para. 4, part 8; see also
Smirnov, supra note 25, at 48.
Professor V. Musin expressed the view that the director of a foreign trade firm having the
right to sign transactions on behalf of an FTO ex officio, without the necessity of a power
of attorney, should be considered an authorized representative of the FTO in general.
Compared with other authorized representatives of FTOs, such as a general director and
his deputies, the director of a foreign trade firm has more restricted authority and can sign
without a power of attorney only those transactions directly connected with the activities
of its firm. Musin, The Organs of a Foreign Trade Organization as a Legal Person, 6
PRAVOVEDENIE (JURISPRUDENCE)

62 (1983) (in Russian).
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staff of the firm and that the rules concerning the procedure for signing
will be observed. The 1978 Standard Regulations of the FTO, as well as
the Standard Regulations of the Foreign Trade Firms, grant the foreign
trade firms the authority to conclude transactions. They do not, however,
prescribe the procedure for signing; rather, such procedure is established
by another law, the 1978 Statute. That statute lists, among other persons
authorized to sign foreign trade transactions ex officio, only one person
from the staff of the firm-its director. If we take into consideration the
fact that the director of the firm has no authority to issue powers of
attorney authorizing the signing of foreign trade transactions, the question
arises: to whom should the second signature belong? The answer demonstrates that the "two signatures" rule is really a double-check. Although
a firm is authorized to conclude foreign trade transactions, it is not authorized to sign them without a second signature, which will inevitably
belong to the general director of an FTO or his deputy, or to a person
authorized to sign by a power of attorney signed by the general director.
Thus, when a contract is ready to be signed, the general director of the
FTO (or a person authorized by him) or his deputy should appear; his
credentials should be checked by the foreign company involved.
The analysis above, however, is appropriate only if the firm is not a
legal person. Although the Standard Regulations of the FTO provide that
firms incorporated in the FTO are not legal persons, some of them-for
example, the firm Fur Auction of FTO Soyuzpushnina-are legal persons.
Legal persons, even if they are a subdivision of another legal person,
acquire rights and obligations on their own. 3 2 The Regulations of Foreign
Trade Firms-Legal Persons were adopted by the USSR Ministry of Foreign Trade. Those regulations contain certain deviations from the usual
status of legal person established by Soviet law. For example, the 1978
Statute authorized FTOs to effect foreign trade transactions at auctions
and exchanges in accordance with the rules in force at the corresponding
auctions and exchanges. In order to organize fur auctions and conclude
transactions at them a specialized firm-legal person, Fur Auction, was
established in the FTO Soyuzpushnina. In accordance with the regulations
of this firm adopted on December 4, 1978, the firm assumed rights usually
provided by Soviet law to a legal person: it independently organizes all
operations connected with the international fur auctions. 33 But Fur Auction concludes foreign trade transactions not in its own name, as provided
by section 23 of the Civil Code for any legal person, but on behalf of FTO
Soyuzpushnina, to which it is subordinated.
32. Civil code, supra note 5, § 23.
33. SUBIEKTY
ed. 1984).
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Soviet scholar Professor Sadikov offered an explanation for the above.
When one who is subject to civil law acts on behalf of another on the
basis of the latter party's legal authority (in this instance, the Foreign
Trade Firm Fur Auction acted on the basis of the charter of an FTO)
without a special authorization (power of attorney), there may be specific
34
restrictions on the legal capacity of the former party.
The legal capacity of a Soviet foreign trade firm and the authority of
its officials to sign foreign trade transactions is of paramount importance
to foreign companies, because foreign companies usually deal with foreign
trade firms, rather than with FTOs.
VI. Soviet Law Concerning the Form of Transaction.
A.

LENIENCY TO AN INNOCENT PARTY

The Soviet legislation concerning the form of domestic transactions
cannot be considered as very rigid. Moreover, it is very lenient to an
innocent party who does not observe the requirements of law concerning
the form of transaction. Section 14, part 4 of the Fundamentals of Civil
Legislation provides that failure to comply with the form prescribed by
law shall entail invalidation of the legal transaction only when such consequence is expressly provided for by law.
Section 42 of the Civil Code provides that transactions may be concluded orally or in written form (either simple or notarized), and that a
transaction for which no specific form is laid down by law is considered
to be concluded if the intention to do so appears from the behavior of the
parties. Transactions that are performed at the same time as they are
entered into may be made orally. A written form of transaction is required
in the following events: when one of the parties is an organization; transactions among citizens for a sum of over one hundred rubles (approximately equivalent to $140) or a contract for a loan of more than 50 rubles;
and if the specific law requires a written form.
A transaction is invalid only if it is directly forbidden by law. The Civil
Code provides very few instances when noncompliance with the written
form results in invalidity. Other than for foreign trade transactions, that
harsh result is provided for only three other transactions: agreements for
liquidated damages (section 188), contracts of pledge (section 195), and
contracts of surety (section 203).
The consequence of noncompliance with the requirement of a written
form is that, in the event of a dispute, the parties are deprived of the right
to refer to the testimony of witnesses to confirm the transaction. The

34. Id. at 263.
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parties, however, may provide other proofs: for example, any written
documents, including computer reprints, expert opinions, and other material evidence. Moreover, the Civil Code sometimes allows parties to
prove the conditions of an oral transaction by the testimony of witnesses;
for example, the defense of "money not received" in a loan transaction
may be proved by oral testimony if the case involves criminally punishable
actions (section 271). Oral testimony is also acceptable not only while
disputing a loan transaction, but also in other cases; for example, when
it is impossible to establish without oral testimony the invalidity of the
35
transaction or to discover a criminal offense.
The notarization of a transaction is mandatory only in cases prescribed
by the Civil Code. Examples of such cases are a contract for the sale of
a dwelling house located in a city or in a settlement of an urban type, or
part thereof (section 239), or a contract to make a gift of such house, or
of other property having a value of more than 500 rubles (approximately
$700), or of currency in the amount of more than 50 rubles (approximately
$70) (section 257). Failure to observe the requirement of notarization
entails invalidation of the transaction; but section 47 of the Civil Code,
which imposes this harsh consequence, also provides a remedy. If one of
the parties has partially or fully performed the transaction for which
notarial authentication is required and the other party declines to notarize
the transaction, the court is empowered, on the demand of the bona fide
party, to declare the transaction valid, provided it contains nothing contrary to law. In such a case, a notarization is not required at all.
A similar remedy exists with respect to the conveyance of a dwelling
house, which is under strict state control and for which a notarized form
of contract is mandatory. In accordance with the guiding decision of the
Plenum of the USSR Supreme Court of July 31, 1962, the court in some
instances is empowered to validate such a contract that was not notarized. 36 Recently, the Plenum of the USSR Supreme Court considered a
transaction involving the sale of a part of a dwelling house located in the
Ukraine. In its decision dated October 30, 1985, the Court stated the
following principle, in which it referred to the Civil Code of the Ukrainian
Republic:

35. Ryazantsev, The Form of a Transaction and Consequences of Noncompliance with

It, SOVETSKAYA YUSTITSIA (SOVIET JUSTICE) 32 (No. 3, 1970). See also BULL. VERKH.
SUDA SSSR, No. 32, 1970, at 32.
36. Article 6, part 2 of this decision provides that the nonobservance of the form of the

conveyance of a dwelling house could be validated by the court in exceptional circumstances:
when such transaction contains nothing illegal and is fully or partially performed by the
parties, and if the registration of the transaction in the manner prescribed by law became
impossible. Sbornik Post. Plen. Verkh. Suda SSSR, Part I, 1978, at 133.
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In accordance with section 227 of the Civil Code of the Ukrainian Republic the
contract of sale of a dwelling house should be certified by a Public Notary; the
nonobservance of this requirement entails the invalidity of the contract. However, if one party had performed the transaction which requires a notarial
certification in full or partially, but the other party refuses to notarize the
transaction, the court is empowered to validate the transaction on the request
37
of the performed party (Section 47 of the Civil Code of the Ukrainian Republic).
B. THE CONSEQUENCES OF THE VIOLATION OF THE PROCEDURE FOR
SIGNING FOREIGN TRADE TRANSACTIONS UNDER SOVIET LAW

The 1978 Statute does not provide the consequences of its violation;
they are provided by Soviet civil law. In accordance with section 14, part
4 of the Fundamentals of the Civil Legislation, noncompliance with the
form of foreign trade transactions and the procedure governing their signing entails invalidation of the transaction. The same rule is stated in section
45, part 2 of the Civil Code.
In Soviet civil law theory, all invalid transactions are either void or
voidable, although Soviet civil legislation does not make such distinction.
A void transaction creates no legal consequences from the beginning; its
legal effect is that it was never concluded. Voidable transactions are defined so that they themselves create a legal effect, but as a result of the
transaction's invalidation that effect is eliminated; it is as though it never
existed. 38 The textbooks on Soviet civil law declare that void transactions
(void ab initio) are invalid from the moment of their conclusion, whether
or not a request to invalidate them is made in a court of law or arbitration.
A voidable transaction is not automatically invalid, but may be invalidated
by a court of law or arbitration if a suit is brought by a concerned party
39
and legal facts support invalidation.
The authors of the commentary on the Civil Code were careful in their
division of invalid transactions into void and voidable. They observed
that such division has a relative character. If a dispute arises between the
parties to a transaction, a court's or arbitrator's decision is necessary in
order to determine whether the transaction is void, because40both voidable
and void transactions may be held to be invalid ab initio.
Nevertheless, the division of invalid transactions into void and voidable
was restated in a current book devoted to legal problems of Soviet foreign
trade. In that book, transactions with Soviet FTOs that are defective as
37. BULL. VERKH. SUDA SSSR, No. 1, 1986, at 16.
38. J. NOVITSKY,

SDELKI ISKOVAYA DAVNOST'

(TRANSACTIONS,

PERIOD OF LIMITATION)

68 (1954).
39. I Sovetskoye Grazdanskoye Pravo (Soviet Civil Law) 241 (0. Krasavochikov ed.
1985).
40. COMMENTARY TO THE CIVIL CODE, supra note 29, at 76, para. 5.
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to the established forms of procedure for signing are referred to as void
transactions, whether or not a party (or parties) raises the question of
41
invalidity.
C.

ESTABLISHED CONSEQUENCES OF THE INVALIDITY
OF A CONTRACT UNDER SOVIET LAW

According to section 14, part 5 of the Fundamental Principles of Civil
Legislation and section 48 of the Civil Code, when a transaction is invalid,
each of the parties shall restore to the other everything received under
the transaction. When things received in kind cannot be restored, their
value shall be compensated in cash, unless the law prescribes other consequences of invalidation of the transaction.
Soviet scholars adhere to the view that if the court or arbitrator having
jurisdiction over a dispute finds the transaction invalid, it has to discuss
on its own initiative the consequences of such invalidity and apply the
law. Professor V. Ryasenzev, in his commentary to the Civil Code, wrote
that when trying a case and discovering a transaction's noncompliance
with the form prescribed by law, the court, on its own initiative and
without the motion of any party, must consider the transaction invalid.
If the transaction has been completed, the court must require two-sided
restitution pursuant to sections 48 and 49 of the Civil Code. 42 Another
Soviet scholar, F. Kheifets, wrote that Soviet legislation, article 14 of the
fundamental Principles of Civil Litigation and article 48 of the Civil Code,
provide that any transaction not complying with the demands of the law
is invalid, notwithstanding the guilt of the parties. The law imposes an
obligation on every party to restore to the other everything received in
such a transaction. When restoration in kind cannot be made, its value
shall be compensated in cash. These consequences attach on all occasions
when a transaction is found invalid, unless the law establishes other
consequences .43

Thus, the legal consequences of nonobservance of the procedure of
signing are severe: the transaction will be found to be null and void ab
initio, and the parties to it shall restore to each other everything received
under the transaction. The next section examines how this rigid rule is
applied in the practice of the FTAC, and whether it provides an excuse
to a bona fide party.
41.

V.

VNESHNEI

POZDNYAKOV &
TORGOVLE SSSR,
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SADIKOV, PRAVOVOYE REGULIROVANIE OTNOSHENYI
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USSR FOREIGN TRADE, PART I) 74 (1985).
42. Ryazantsev, supra note 35, at 16.
43. Kheitets, The Invalidity of Transactions that are Concluded for a Purpose Contrary
to the Interests of the State and Society SOVETSKAYA JUSTIZIA, No. I I, 1972, at 18.
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VII. The Practice of the Foreign Trade Arbitration Commission
(FrAC) Concerning the Procedure for Signing
Disputes that arise in foreign trade between the Soviet FTOs and their
foreign counterparts are usually considered by the FTAC in Moscow.
From the beginning, the FTAC has strictly enforced the Soviet law concerning the procedure for signing. In one of the first decisions concerning
this legal problem, Shenker & Co. v. Raznoimport, the FTAC pointed out:
Even if the statement of the plaintiff that the chairman of Raznoimport promised to pay more for the third part of goods were true, such promises and even
assurances cannot be considered as an agreement and obligation of the defendant Raznoimport. The Soviet law, the Decree of the Central Executive
Committee and Council of People's Commissars of the USSR of December 26,
1935, established a particular procedure for the conclusion of foreign trade
transactions, and nonobservance of that procedure results in the invalidity of
the transaction. This procedure requires a written form and the presence on
the transaction, which was concluded in the name of a Soviet Foreign Trade
Organization, of two signatures of persons who have powers of attorney from
the chairman of the organization, on condition that it was published in the
official magazine of the People's Commission on Foreign Trade that such persons were entitled to sign transactions. It is obvious that such procedure also
has to be observed when a concluded transaction is changed. Persons who
conclude foreign trade transactions in the names of Soviet Foreign Trade Orto represent such
ganizations can be considered as appropriately authorized
44
organizations only in accordance with said conditions.

In the decision in the case of a Swiss businessman, Hoffmann v. V/O
Mashinoimport, the FTAC answered the question concerning the law applicable to the form and procedure for signing in the following way: the
question of whether a contract was concluded between Mr. Hoffmann
and Mashinoimport could be decided only on the basis of Soviet legislation
concerning the form and procedure for signing foreign trade transactions
by Soviet FTOs. Mr. Hoffmann's references to oral negotiations and written offers of delivery, which were not confirmed by the defendant, could
not serve as evidence of the existence of contractual relations between
45
the parties.
In another case, FTO Soyuznefeexport v. Joint Stock Co. of A. Moroni

& A. Keller, the FTAC attempted to create a defense based on a bona
fide mistake regarding the capacity of the other party's representative to
sign the contract. The contracts in question were signed on May 18, 1957,
on behalf of the joint stock company by its director, Riccone, who had
neither authority from the company's board nor power of attorney to do
44. L.
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45. Award of FTAC No. 44, INTERNATIONAL COMMERCIAL ARBITRATION: SOVIET COMMERCIAL AND MARITIME ARBITRATION, Booklet 3 (1982) [hereinafter INT'L CoM. ARB.[.
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so. The FTAC did not challenge Director Riccone's lack of capacity to
sign the contract. Instead, the FTAC came to the conclusion that the
parties had entered into the contracts. The FTAC based its conclusion
on subsequent ratification of the contract by the president of the company,
partial performance of the contract, and the bona fide mistake by FTO
Soyuznefteexport. The FTAC held:
The FTAC notes that the claimant, according to his own statement at the hearing,
made a bona fide mistake with regard to the capacity of the persons who
negotiated with V/O Soyuznefteexport on behalf of the Joint Stock Company
of A. Moroni and K. Keller and signed Contract No. 13 and the agreement of
June 7, 1957. To support this statement, the claimant introduced contracts
entered into in 1956 and signed by Director Riccone (Contract No. 14) and
Company 46
President Gianquinto (Contract No. 15) which had been fully
performed.

In addition, the FTAC found that there were a number of documents
evidencing that the respondent had regarded the contract as real, valid,
and binding. For these reasons, the FTAC held that on May 18, 1957,
Soyuznefteexport and the Joint Stock Company of A. Moroni and K.
Keller entered into a contract that was binding on both parties.
At first sight, it appears that the FTAC follows the longstanding trend
of the Soviet courts to take into consideration not only the objective facts
(lack of capacity, absence of power of attorney), but also the subjective
factors. Such subjective factors would include the motives that governed
the behavior of the parties while concluding and enforcing the contract.
For instance, were they acting under a bona fide mistake; or were they
trying to use the mistake to their own advantage in order to avoid contractual obligations under the pretense of the necessity to adhere to the
formalities. As noted before, the sympathies of the Soviet courts have
been on the side of a party who acts under the influence of a bona fide
mistake. In this case, the FTAC's sympathies were with the Soviet FTO,
which considered the contract valid and partially performed under the
contract.
The appearance that the bona fide mistake defense is applicable to both
domestic and foreign cases was enhanced when, on the same day, January
7, 1960, the FTAC considered another case involving the same parties.
The FTAC found that the contract entered into on January 22, 1957, was
valid for the same reasons: subsequent ratification and making of arrangements to perform the contract, by the Italian company; and the bona fide
mistake of Soyuznefteexport as to the authority of the person who signed
47
the contract.

46. Award of FTAC No. 75,

INT'L

47. Award of FTAC No. 76, Id.
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Thus, a foreign company may also invoke the defense of a bona fide
mistake regarding the authority of Soviet FTO officials who signed a
contract. Such assumption is based on the two Moroni cases, although
the Soviet commentators try to avoid it. Instead, they emphasize that
part of the holding of FTAC in Moroni, as well as in many other cases,
that later became a USSR law: the legal capacity of foreign enterprises
and organizations in concluding foreign trade transactions and the concomitant clearing, insurance, and other operations shall be determined
pursuant to the law of the country where such enterprises or organizations
were founded. 48 The FTAC did not challenge Moroni's contention that
although the contract was concluded in Moscow, the capacity of its officials to sign was defined by the charter of the company, which was
registered in accordance with Italian law. But what will happen if an
unauthorized person signs a contract on behalf of a Soviet FTO, where
the authority and procedure for signing is defined not only by the charter
of the FTO, but also by a very rigid USSR signing statute? In that case,
will a foreign trade company have a similar defense against a Soviet FTO
and the hope that, although the person who signed the contract acted
without proper authority, the contract will be considered valid? Although
the Moroni cases give a basis for such conclusions, the commentaries of
the Soviet scholars and subsequent FTAC practice do not support them.
In his commentary, D. Ramzaitsev (who at that time was a member of
the FTAC), as though trying to avoid the possibility of permitting foreign
companies to invoke such defenses, gave the Moroni cases another interpretation, one that is scarcely based on the Moroni decisions themselves.
The author wrote:
The original signing of the document by the representatives of the company
did not create contractual obligations, since, as it was later established, the
representatives had no authority to enter into a contract. The signatures of the
company's representatives in this case could mean no more than confirmation
of the fact that the company received through its employees a proposal for
entering into a contract. Hence, the date on which Soyuznefteexport received
the confirmation (acceptance) signed by the duly authorized representatives of
the company was deemed to be the date on which the contract was concluded
by the parties. This deduction was based on the provisions of section 134 of
the Civil Code which had to be applied in the present instance, because the
by a Soviet juridical person
offer to enter into a contract was sent from Moscow
49
and was subject to the operation of Soviet law.

In other commentaries on the Moroni cases the same author even called

the contract of May 18, 1957, "a text, indicated as a contract of May 18,
48. The Fundamentals of the Civil Legislation, § 124, pt. 2 (amended May 17, 1977). Ved.
Verkh. Sov. SSSR, No. 21, item 313 (1977).
49. Ramzaitsev, supra note 7,at 347.
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1957," claiming that the signing of this "text" by unauthorized representatives of Moroni did not create contractual obligations for Moroni, and
that such signatures can only prove that Moroni received an offer from
the Soviet FTO. Such interpretation contradicts the text of the FTAC's
holdings in the Moroni cases: "The FTAC is of opinion that on May 18,
1957, V/O Soyuznefteexport and the Joint Stock Company of A. Moroni
and K. Keller entered into Contract No. 13."50 The FTAC, in its decisions
in the Moroni cases, neither explored the offer-acceptance theory nor
cited section 134 of the Civil Code. Ramzaitsev did not even mention the
bona fide mistake defense in his first commentary, and named it in the
second as a consideration related more to the "commercial ethic" than
51
to having any legal significance.
Such interpretation of the Moroni cases by Ramzaitsev gave Thomas
W. Hoya a valid reason to conclude that "becoming bound to an invalidly
executed contract partly through accepting partial shipment as in the
Moroni-Keller Case, could never, by the Soviet view, be charged to a
Soviet FTO." 52 The Moroni cases also raise the question of the significance of actions recognizing the contract as existing and binding. Prof.
D. Genkin considered that such actions on the part of a Soviet FTO cannot
make valid a contract that is invalid because of the lack of proper official
signatures on the FTO's part. The same actions on the part of the foreign
company, however, can make the contract valid unless domestic law and
the charter of the company prescribe otherwise. 53 Thus, it is possible that
if the domestic law of a foreign country does not require a written form,
or acceptance of an offer in writing, a contract may exist if all formalities
were observed on the part of the soviet FTO.
Recent issues of The Practiceof Arbitration contain two cases relevant
to the procedure for signing. The award in Case No. 93/1982 of August
27, 1983, stated: "The protocol, which was signed by the parties to the
addition to the contract, was recognized invalid in respect to the violation
of its form's requirements." 54 In that decision, the FTAC held that the
50. Award of FTAC No. 75, supra note 46 (emphasis added).
51. D.
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19571959), reprinted in MATERIALS OF THE SECTION OF LAW OF THE USSR CHAMBER OF
COMMERCE 10 (1961).
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seller, a Soviet FTO, was required to deliver to the buyer goods in equal
parts every quarter in accordance with the contract, which was concluded
in October 1970. The parties had concluded a protocol that provided for
delivery of the goods, together with the tools mentioned in the protocol.
The requirements of the law, however, were not observed when the protocol was signed. According to the law, transactions concluded in the
name of FTOs are valid only if they are signed by two persons. In fact,
the protocol of October 26, 1970, was signed for the Soviet FTO by one
person. The FTAC came to the conclusion that the protocol transaction
55
was invalid.
It is interesting to observe that, according to the text of the published
decision, the FTO did not deny that it signed the protocol in question,
but stated that the protocol "is not an integral part of the contract and
does not create for the plaintiff a right for a claim." 56 Both parties were
from Comecon countries. Under paragraph 2 of the 1968 Comecon General Conditions, the enclosures, amendments, and changes of the contract
were valid in the circumstances of this case, as they were made in written
form. Thus, under the General Conditions the protocol was valid; but it
was invalid under the internal law of one of the Comecon parties, the
USSR.
A situation arose similar to the one suggested by Thomas Hoya: "Suppose . . .a Soviet FTO executes a contract in a manner violating this
Soviet law. If the Soviet FTO then wants the contract declared invalid
and the FTO from the other Comecon country disagrees, the legal situation
would be unclear." 57 This case gave a clear answer to this problem. The
Soviet FTO invoked the defense of the two signatures rule, and the amendment to the contract was declared invalid. The FTAC did not discuss the
question of what prevented the Soviet FTO from observing the law of its
own country. A foreign party cannot invoke ignorance of the Soviet law
concerning the procedure for signing as a defense. Under Soviet law,
ignorance of the rules of law is not considered an excuse. "The law should
be known by everybody and reference to its ignorance could not be con58
sidered as a valid excuse."
The award of the FTAC in a similar case also involved two Comecon
parties, Soviet and Bulgarian FTOs, but in that case the FTAC observed
the text of delivered lectures, relevant Soviet legislation, and the descriptions of a few cases
from the practice of the FTAC, among them the above-mentioned decision. The Procedure
for Signing Foreign Trade Transactions by Soviet Organizations, in USSR CONTRACT LAW
101 (1982).
55. PRAKTIKA, supra note 54, at 9.
56. Id. at 8.
57. T. HOYA, supra note 52, at 252.
58. COMMENTARY TO THE CIVIL CODE, supra note 29, at 84, para. 3.
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that the law of both countries contains the same requirements. In the
award on case No. 48/1972 of February 16, 1973, the FTAC held that
alterations and additions to a contract must be made in the same manner
as the conclusion of a contract. The FTAC stated that, in accordance with
the USSR and Bulgarian legislation, a contract must have two signatures
from each party, whereas the alteration of the contract in question bore
a total of only two signatures. The FTAC held that the alteration of the
contract's terms was invalid and that the decision of the case was
governed
59
by the terms of delivery contained in the original contract.
Another case, which was published in the eighth edition of the FTAC's
Practice,also reflected the same view. In that case a Soviet FTO expressed
in written form its consent to increase the contractual quantity of goods.
Oral discussion and oral acceptance of the buyer's request to increase
the quantity was followed by the written request of the buyer. The seller,
a Soviet FTO, returned the buyer's letter with the note, "we agree,"
which was signed by one of the Soviet FTO's employees. When the FTO
failed to deliver the agreed quantity of goods, the buyer demanded that
the FTAC require the Soviet FTO to pay a fine.
The Soviet FTO invoked the defense of invalidity of the letters, which
the buyer considered an amendment to the contract. The FTAC agreed
with this argument:
Considering the case, the FTAC paid attention to the fact that according to
section 125 of the Fundamentals of Civil Legislation, the form of foreign trade
transactions made by Soviet organizations, and the procedure governing their
signing, regardless of the place where such transactions were concluded, shall
be determined by the legislation of the USSR. At that time the 1935 Decree
governed the procedure for signing foreign trade transactions by Soviet organizations. According to section 2 of that Decree, transactions concluded by an
FTO in Moscow must be signed by two persons, one of whom shall be the
chairman of the FTO or his deputy, and the other a person authorized to sign
foreign trade transactions by a power of attorney signed by the chairman.
Transactions concluded abroad should also have two signatures of properly
authorized persons. Noncompliance with the procedure governing the signing
of foreign trade transactions as required by section 14 of the60 Fundamentals of
Civil Legislation shall entail invalidation of the transaction.

After stating the law, FTAC came to the particulars of the case. "On the
letter of the plaintiff foreign buyer of March 23, 1973, there is only one
signature on the part of the defendant (Soviet FTO), who acted without
a power of attorney." 6 1 The FTAC found the transaction invalid and dismissed the claim.

59. PRAKTIKA, supra note 54, at 4.

60.

PRAKTIKA, supra note 54, Part 8, at 5 (1983).

61. Id. at 6.
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It is clear that nothing prevented the defendant from observing the
procedure for signing. Nevertheless, the transaction was declared void
and the innocent party lost. The foreign party, however, was only relatively innocent. The Soviet law regarding the procedure for signing has
been widely published as have been numerous commentaries by Soviet
and foreign authorities. The buyer should have been able to observe the
procedure for signing established by Soviet law.
Thus, the FTAC strictly adhered to the Soviet law concerning the procedure for signing foreign trade transactions. What about tribunals in
foreign countries? Will they apply the Soviet rules concerning the form
and procedure for signing? This author has not found relevant cases in
foreign courts and arbitrations, but some American scholars admit that
the Soviet rules may apply.
Cynthia Semmler wrote that it is probable that a third-party arbitrator
would hold the parties subject to Soviet law when a contract was signed
62
in Moscow, and that such result would occur even if the situs was abroad.
Thomas Hoya mentioned only one case, a Bulgarian-Swiss arbitration
conducted in the early 1960s under the auspices of the International Chamber of Commerce, in which it was held that the Bulgarian FTO was not
bound by the alleged contract because its manager lacked the authority
to bind it orally.63 Although he did not find cases directly on point, Hoya
predicted that American and English tribunals would ultimately characterize the issue as relating to the capacity of the FTO's officials to bind
the FTO, and enforce the restriction in the FTO's charter. That restriction
would probably not be enforced due to American or English acceptance
of the Soviet-claimed universal applicability of its foreign trade contract
execution law, but rather as an application of the forum's conflicts of law
rules. Hoya suggested that the reason for not accepting the Soviet claim
is the legal burden it would create for American or English businessmen
engaged in Soviet trade--a need to be familiar with Soviet law in every
case, even when such familiarity may not now be required by American
or English conflicts law." 64 But this burden will not become less if the
legal theory by which an American or English tribunal holds the contract
invalid and the Soviet FTO not bound is predicated on conflicts of law
rules.
It is apparent that in every instance when a Soviet FTO is a party to
a transaction, a foreign party should be thoroughly familiar with the Soviet
law concerning the procedure for signing.

62. Semmler, supra note 14, at 334.
63. T. HOYA, supra note 52, at 336.
64. Id. at 293.
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